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cuniary interest in such a contract; Wald's Pollock on Contracts, Willis- 
ton's 3d Ed., p. 254; and, it has been held, cannot itself recover thereon, 
even for the loss of its own property. Milford v. Bangor R. & E. Co., 
106 Me., 316; Town v. Ukiah W. &■ Imp. Co., 142 Cal, 173. On the other 
hand, the minority holding stands on the ground that the taxpayer, as 
beneficiary, is the real party in interest, and as such has a right of action 
for breach of the contract; Woodbury v. Tampa W. Co., 57 Fla., 243; 
and it seems to do justice and to be consistent with sound legal principles. 
However, the decision in the principal case is correct in law, if it is right 
as to the fact that the contract was not made for the benefit of taxpayers ; 
and it will undoubtedly remain the rule in the great majority of jurisdic- 
tions. For a comprehensive discussion of this subject see Yale Law 
Journal, vol. 19, p. 428. 



Wills — Trust Estate — "Income" — Corporate Stock Dividend. — In re 
Osborne, 138 N. Y. Supp., 18.— Held, that under a testamentary gift of the 
residuary estate, consisting of corporate stock, of testator in trust, to pay 
the income to a beneficiary for life, with gift over of the estate on her 
death, a stock dividend representing accumulated profits, earned in part 
during testator's lifetime and in part after his death, goes to the life tenant 
as "income" which is gain or profit, and which proceeds from labor, busi- 
ness, property, or capital. 

Dividends, cash or stock, earned before the life tenancy began, are 
regarded as part of the corpus, and as such go to the remainderman. Van 
Doren v. Olden, 19 N. J. Eq., 176. If the dividends are accumulated after 
or during the tenancy they are looked on as income and go to the life 
tenant. Appeal of Phila. Trust, Safe Deposit & Ins. Co., 16 Atl., 734. 
There are different rules when part of the dividends are earned before 
and part after such tenancy began. The early English rule gave ordi- 
nary dividends, declared during life tenancy to the tenant, but extraordi- 
nary or unusual dividends were held to belong to the remainderman. Irving 
v. Houston, 4 Paton., 521. (Found in Vol. II, Scots Reports, p. 164.) The 
Massachusetts rule, to which the later English rule corresponds, gives all 
cash dividends, however large, to the life tenant and all stock dividends, 
however made, to the remainderman. Minot v. Paine, 99 Mass., 108; 
Lyman v. Pratt, 183 Mass., 58; Bouch v. Spoule, L. R. 12 App. Cas., 385. 
This rule was followed by the United States Supreme Court in Gibbons v. 
Mahon, 136 U. S., 549, and by Connecticut in Bishop v. Bishop, 81 Conn., 
509. The Pennsylvania rule, also known as the American rule, gives the 
entire dividend, stock or cash, to the life tenant, if earned during his ten- 
ancy, Smiths' Estate, 140 Penn., 344; but if the devidend is earned or ac- 
cumulated before the tenancy began, it goes to the remainderman. Oliver's 
Estate, 136 Penn., 43. If it is earned partly before and partly after the 
beginning of the life tenancy, a just apportionment between the two is at- 
tempted. Earp's Appeal, 28 Pa. St., 368. In what is known as the 
New York and Kentucky rule, the Courts determine for themselves, ac- 
cording to the nature and substance of the thing which the corporation 
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has assumed to transfer, whether a dividend, when declared, represents 
earnings or not. Lowry v. Farmer's Loan & Trust Bank, 172 N. Y., 137. 
If the dividends are from earnings, they go to the life tenant, McLouth v. 
Hunt, 154 N. Y., 179; if they are not a distribution of profits, they belong 
to the corpus. In re Kernochan, 104 N. Y., 618. Hite v. Hite, 93 Ky., 257, 
is to the same effect. The New York Courts refuse to apply the principle 
of apportionment, resembling Massachusetts in this respect. In the prin- 
cipal case, therefore, the Court was but following its general rule. It is 
evident that the Pennsylvania rule, if it can be carried out, will bring about 
more equitable results than any of the others. The Massachusetts rule 
seems to be favored because of its simplicity and convenience, and because 
it is more strictly logical and practical than the others. 



Witnesses — Self-Crimination — Production of Corporate Books. — 
Grant v. United States, 33 Sup. Ct., 190. — Held, that a stockholder in a 
defunct corporation cannot invoke his constitutional privilege against self- 
crimination to justify his refusal to produce before the grand jury, under 
a subpoena duces tecum, the corporate books and papers in his possession, 
although the legal title to such books and papers may be in him. 

Although the principal case may appear to be in conflict with the privi- 
lege against self-crimination provided for in the Fifth Amendment of the 
United States Constitution, and although cases involving similar facts have 
held that an officer of a corporation may refuse to produce the books of 
the corporation on the ground that they will incriminate him, Ex parte 
Chapman, 153 Fed., 371 (Idaho) ; In re Hale, 139 Fed., 496 (N. Y.) ; yet 
the principal case, which affirms the decisions laid down in Wheeler v. 
United States, 33 Sup. Ct., 158, and in Wilson v. United States, 221 U. S., 
361, states the better rule. For, although it is well settled law that the 
privilege against self-crimination .protects a man against the compulsory 
production of his private books and papers, Boyd v. United States, 116 
U. S,. 616 ; Ballman v. Fagin, 200 U. S., 195 ; it is equally well established 
that in governmental proceedings the privilege of self-crimination is not 
available in respect to books required by law to be kept in order that there 
may be suitable information of transactions which are the appropriate sub- 
jects of governmental regulation, since such books are public documents, 
not kept for private uses, but for the benefit of the public and for public 
inspection. State v. Farnum, 73 S. C, 165; Stale v. Donovan, 10 N. D., 
203; State v. Davis, 108 Mo., 666. Corporate books are to be considered 
in this class, since the corporation having been granted a charter by the 
State to make use of certain franchises, the State therefore has the right 
to demand the production of the books and papers of the corporation to 
inquire how these franchises have been employed. Wilson v. United States, 
supra. Furthermore, though the corporation be dissolved, its books and 
papers are still impressed with the incidents attending corporate docu- 
ments. Wilson v. United States, supra. It would be clearly against public 
policy to allow an officer of a corporation to prevent inspection into the 
affairs of the corporation, on the ground that the records would supply 
evidence of his criminal dereliction. 



